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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

PALM BEACH COENTY SCHOOL BOARD, I:é K’ 6(496

Petitioner,
VS, : Case Na. 00-2608 !
BARRY HILL, |
Respondent.
/
FINAL ORDER

THIS MATTER, <ame to be heard by the SCHOOL BOARD OF PALM BEACH

COUNTY, Florida, for the purpose of adopting the Final Order in the above-styled cause. ]3‘;1
i
consideration of the Recommendation of the Division of Administrative Hearings’ (“DOAH’;*;ZE;

5
Administrative Law Judgé; as set forth in the attached Recormmended Order (Exhibit Aj, tﬁ;é

Exceptions of the Superintendent (Exhibit “B")(to which the Respondent did not file a Response}, ﬂie |
Argument of Counsel for the Petitioner and the Respondent at the Exception Hearing held cm
September 17, 2001, our review of the complete record, and upon the advice of SCHOOL BO ARJ:)
counsel at the exception hearing, the SCHOOL BOARD finds as follows: L
BACKGROUND

By letter dated June 6, 2000, Palm Beach County Interim Superintendent of Schools
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BOARD terroinate Respoadent’s employment based on an incident that took place et or’!:ilbdﬁf
December 16, 1999, invelving Respondent's arrest for Driving under the Influence (DUT) and.

possession of Cocaine. The District’s independent investigation revealed, conclusively, thst

Respondent was, in fact, DUI and in possession of the illegal drug, Cocaine. Accordingly, on;gJ He
14, 2000, the SCHOOL BOARD of Palm Beach County voted to terminate the employment
Respondent, who had beeri employed by the Petitioner as a teacher on assignment (as an assﬁ'smﬁt:; i
principal).

At the time of the' SCHOOL BOARD vote, Petitionor Superintendent belicved thiat tfe.
amoutt of Cocaine found ¢n Mx, HILL's persan was 7.4 grams. Respondent and his counsel *wa%é'
aware that the aroount alleged was actually .18 grams. However, the difference in the amount .

weight was never presented to the BOARD, or raised as a concern with the administration hani

the discipline procedutes. There is no legal significance between the two weights as fo thel

employment of Respondent. When the evidence at the Due Process Hearing revealed the amamtet
was .18 grams, Petitioner Superintendent requested, and was permitted, to amend the Adpyinisteative
Complaint to charge Respondent with possession of cocaine without specifying an amount.

Pursuant to Sections 231.29 and 231.36, Florida Statutes and Article II, Sectioti G, of g
Collective Bargaining Agreement between the Palm Beach County Classroom Teachers Associdtio
and the School District ¢f Palm Beach County, Florida, Respondent timely tequested
administrative hearing, the matter was referred to the Division of Administrative Hearings, and
proceeding followed.

At the hearing, Japuary 10 and 11, 2001, before Administrative Law Judge Florence Sn)

Rivas, the Petitioner presented the testimony of nine (9) withesses: Respondent presented thé

2.
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testimony of four (4) witnesses, including Respondent.

On June 13, 2001, the Administrative Law Judge entered a Recommended Order ﬁndmgthat '
the Petitioner failed to prove by clear and convincing evidence that Mr. HILL was in possession of -

any Cocaine and recommended the SCHOOL BOARD reinstate Mr. HILL with back pay and i

benefits retroactive 1o the date of termination.

On Monday, September 17, 2001, the PALM BEACH COUNTY SCHOOL BOARD heard

the Petitioner’s Exceptions to the Recommended Order entered June 13, 2001, by A:hninistrati\:ié. -

Law Judge Rivas. The BOARD, pursnant to F.S. 120.57, having reviewed the complete rccor(:ii-,"

including exhibits and testimony contained in the bearing transcript, and having heard argument ef :

counsel on zach of the excéptions, hereby enters the following Order:’
STANDARD OF REVIEW

The evidentiary standard to have been applied by the Administrative Law Judge was the clee.n;'r

and convincing evidence. “Clear and convincing evidence” is evidence that is precise, explicif-; ‘

lacking in confusion, and of such weight that it produces a firm belief or conviction, Withox%l_’pi :

hesitation, about the matter in issve. FI. Standard Jury Instruction, 26 FL. L. Wkly. § 443,

The Board may not re-weigh evidence submitted to the ALJ, resolve conflicts in the y

A5 set forth in the July 11, 2001 and October 12, 2001, letters from Mr. Haynes, cmmsel .
for Mr. Hill to Ms. Pincus, counsel for the School District, Mr, Hill has agreed to an extension of.
time within which the September 17, 2001, exceptions hearing was to be held and waived any
timeliness objections as to the rescheduling of the School Board's October 17, 2001, meeting for -
purposes of considering adopting the Final Order.
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evidence, judge the credibility of witnesses or otherwise interpret the evidence anew. Bay Coun

Bd. v. Bryan, 679 S0.2d 1246 (Fla. 1 DCA 1996); Heifiiz v. Dept. of Business Regufation,? 4

B
So.2d 1277, 1281 (Fla. 1® DCA 1985). This is so because weighing the evidence, resolvit§.

evidentiary confliets and niakmg credibility assessments was within the province of the ALJ.:
The Board, if i finds it appropriate to do so, may adopt the Administrative Law Judges' .
Recommended Order as lts*r own final order. Fla. Stat. § 120.57(1)(I) (1999).

The Board in its final order may, alternatively, reject or modify the conclusions of law

interpretation of administrative rules in the recommended order over which the School Boar& hég

substantive jurisdiction, prowded that “When rejecting or modifying such conclusion of law of
interpretation of admmstraﬂve rule, the agency must state with particularity its reasons for rejeﬁ‘:hngfﬁ
or modifyirg such conclusion of law or interpretation of administrative rule, and must m‘:i,ke
finding that its substituted :c‘oms-lusion of law or interpretation of administrative rule is as or s
reasonable than that which was rejected or modified.” Fla. Stat. § 120.57(1)(I). Todc o would
within the Board's discietion. MacPherson v. School Board of Morree County, 505 80.2d 682[‘F
3d DCA 1987).

The Board may not teject or modify the findings of fact in the ALT’s Recommended Ordez;
urless it first determines from a review of the complete record, and states with parrix:ulaﬁty-lﬁ :
Final Order, that the findings of fact reached by the ALJ were not based upon competent substaty
evidence in the entire tecord or that the proceedings on which the findings were hased did nﬁ)
comply with essential requiremients of law. Fla. Stat. § 120.57(1)(). “Competent substantuﬁ"
evidence” is “such evidence as will establish a substantial basis of fact from which the fact can

reasonably inferred...such relevant evidence as a reasonable mind would accept as adequate

A
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sipport a cenclusion”. DeGroot v. Sheffield, 95 S0.2d 912, 916 (Fla. 1957),McDonald v. Dept :
Banking and Finance, 346 80.24 569, 577-579 (1" DCA 1977) rev. den. 368 S0.24 1370 (Fla 1979
Schrimsher v. School Board of Palm Beach County, 694 50.2d 856, 861 (4®*DCA 1997) rev. d
763 $0.24 477 (Fla. 1997). |

The Board may not make supplemental findings of fact on issues for which the ALJ ma_c;le
findings, Flerida Power & Light Co. v. State, 693 S0.2d 1025 (Fla. 1™ DCA 1997), unless t E

ultimate facts are increasingly miatters of opinion and the opinions are increasingly infused by polic

consideraticns for which the School Board has special responsibility. McDonald v. Dept. of . Bariidti
Finance, 346 S0.2d 569 (Fia. 1* DCA 1977).
The Board may accept the recommended penalty iv a recoramended order, but may niﬁ

reduee or increase it without a review of the complete record and without stating with particularity 1i

FINDINGS OF FACT
Exception Number 1: Finding of Facts 11 and 21
The Administiative Law Juodge’s findings of fact in Paragraphs 11 and 21 are mﬁ?:
supported by competent sibstantial evidence. The Administrative Law Judge found thut ﬂi
police clainted to have found a baggie weighing 7.4 eunces and containing Cocaine. Howgvei;'

there was clear and convincing evidence to support the finding that the police found a biggf

containing Cocaine.

Delray Beach Police Office Scott McGuire testified that he found a “dime bag dof -

cocaine’ on Mr. HILL'S person. This testimony is consistent with the Probable Ca

5.
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Affidavit prepared and attested to by Oificer McGuire following Mr. HILL’s arre

Specifically, the Affidavit-stated “While at the Palm Beach County Jail, a small baggie with

white powder substance was in the defendant's pocket tucked between lottery tickets. ... T
substance was Cocaine.” {Petitioner’s Exhibit 8, page 41).
When completing: the evidence/property receipt, Officer McGuire listed “1 Bi’ig ¢
Cociine (APRXTW 7.4g)" (Petitioner’s Exhibit 8, page 42). Senior Forensic Scientist Gma
Evanzia reviewed this prbperty receipt and testified that the 7.4 ounces referred to was th‘E
approximate total welght; which pertains to the weight of the entire packaging nm}u'dmjg the
outside package and the iimer-packaga and the substance inside. (Transcript Voi. 2, page 1
lines 12-17). -
The Superinteuﬂent recommended that the SCHOOL BOARD accept Excepﬂdli»r
Number 1 and amend the Adniinistrative Law Judge's findings of fact in Paragraphs11 atd ﬁ
to oinit the reference to 7.4 grams. ’
The SCHOOL BOARD hereby deterrnines that the Administrative Law Judge's ﬁnmﬁgs of
facts in Paragraphs 11 and 21 of the Recommended Order were not supported by comp&teli;
substantial evidence. DeGroot v. Sheffield, 95 S0.2d 912, 916 (Fla. 1957);McDonald v. Depr af
Banking and Finance, 346 $0.2d 569, 577-579 (1¥ DCA 1977) rev. den. 368 So0.2d 1370(Fla 197
Schrimsher v. School Board of Palm Beach County, 694 S0.2d 856, 861 (4"J DCA 1997) rev. dev’y
703 S0.2d 477 (Fla. 1997). :Accerdingly, as to Exception Number 1, the SCHOOL BOARD ansepts
the exception of the Superintendent as to findings of fact 11 and 21.
Exception Number 2: Finding of Fact 13 and Conclusion of Law 32

The Administrative Law Judge’s finding of fact in Paragraph 13 and conclusion of 1a ;

-6-
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in Paragraph 32 are not supported by substantial competent evidence. The Adminlstrnti\{‘é;‘
Law Judge concluded “McGuire's testimony fell short of clear and convincing evidence that

HILL did in fact poSs&ss a dime bag, a baggie, 7.4 grams of cocaine, or 7.4 grams of 51".

substance containing cocaine.” However, Office McGuire’s unrefuted testimony clearly and" W
convincingly established that Mr. HILL possessed a “dime bag” or a “small baggie” of cocalne C

There was no evidence presented to contradict Officer McGuire's clear and conﬂncmg. 5

testimony that he found a “dixne bag of cocaine” on Mr. HILL'S person. (Transcript, VnL 1 S
page 43, lines 8-9). This testimony is consistent with the Probable Cause Affidavit prepnre\@;‘ o

and attested to by Officer McGuire following Mr, HILL's arrest. Specifically, the Afﬁdavif

stated “While at the Palm Beach County Jafl, a small baggie with a white powder snbstanc?éf R

was in the defendant’s pocket tucked between lottery tickets. .. The substance was Cocaine.%,,”':-'

(Petitioner’'s Exhibit 8, page 41). According to McGuire's testimony, a “dime bag” is street

terminology for a small baggie that is easily concealed. (Transcript, Vol. 1, page 40, line 20 --

page 41- line 1).

Officer McGuire further testified that he personally conducted a field test oRt the
contents of the baggie found im Mr. HILL's possession and that the field test determine«i the
presence of Cocaine. (Transeript Vol. 1, page 57, lines 2-9). No evidence was ever presented to o
contradict this testimony. In other words, there was no evidence presented by Mr, HILL to AT
refute Officer McGuire's testimony that the baggie found on Mr. HILL's person contamed
Cocaine. To the contrary, the subsequent Crime Lab Report confirmed that the baggie found‘
on Mr. HILL contained Cocaine. (Petitioner's Exhibit 42). The presence of Cocaine was neve‘;f

refuted by Mr. HILL. To the contrary, Mr. HILL voluntarily admitted guilt to Cocaine.

7.
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possession. (Petitioner's Exhibits 29 -32). Therefore, the unrefuted, clear and ctmvmcmg e ;
evidence demonstrated that Mx. HILL was in possession of Cocaine and the Adminlstraﬂva ‘
Law Judge's finding and conclusion to the contrary was not supported by competent‘

substantial evidence,

The Superintendent recommended that the SCHOOL BOARD accept Exceptid:l;i"
Number 2 and hold that the Administrative Law Judge's finding of fact in Paragraph 13and .
conclusion of law in Paragraph 32 are not supported by competent substantfal evidence. The
Superintendent further recommended that the SCHOOL BOARD enter a final u'rdéfi:-:i:
concluding that Mr. HILL was in possession of Cocaine and that his employment be
terminated.

The SCHOOL BbARD hereby determines that the Administrative Law Judge’;;‘
findings of fact in 1 13 and her Conclusions of Law in ¥ 32 were not supported by competent :
substantial evidence. DeGroot v. Sheffield, 95 50.2d 912, 916 (Fla. 1957); McDonald v. Dept. of

Banking and Finance, 346 S0.2d 569, 577-579 (1*DCA 1977) rev. den. 368 S0.2d 1370 (Fla 1979)_;

Schrimsher v. School Board of Palm Beach County, 694 So.2d 856, 861 (4th DCA 1997) rev, den
703 S0.2d 477 (Fla. 1997). (*...the issue of whether Sckrimsher § actions constituted mlscon‘duéi
or incompetence sufﬁcient to warrant discharge is a matter of opinion infused by p.olic}l Sy

considerations for which the agency has special responsibility.") |
The SCHOOL BOARD accepts the Superintendent’s exceptions as to findings of fact m
Paragraph 13 and conclusion of law in Paragraph 32. ::'::
Exception Number 3: Finding of Fact 14 “

The Administrative Law Judge's finding of fact in Paragraph 14 is not supported by :

-8-
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competent substantial evidence. The Administrative Law Judge found that the SCHOOIL,;: E
BOARD failed to establish by clear and convincing evidence that the contents of HILL’s =

pockets—and only the contents of HILL’s pockets—were at all times accounted fox and ham:lled ‘

in a manner adequate to assure that no items were removed or added.
There was no evidence presented to support the Administrative Law Judge’s i"mdmg 3
that items may have been added or removed from the contents in HILL's pockets. :
The Administrative Law Judge's conclusion is inconsistent with Delray Beach Pontéé
Officer Mc(zuire's testimony that he was present in the room when Mr. HILL placed all itenié:
from his pockets into a brown paper bag and that Officer McGuire took possession of the bag |
and did not Jose possession of that bag when it was subsequently emptied. (Transcript Vol. 1, |
page 42, lines 18-25). Ofﬁcer McGuire furtber testified that he personally conducted a ﬁelgl‘;
test om the contents of the baggie found in Mr. HILL'S possessions and that the ﬂeld‘ test
determined the presence of Cocaine. (Transcript Vol. 1, page 57, lines 2-9). This evidence was :
never challenged. In oether words, there was absolutely no evidence presented by Mr. HILL t’o .
refute Officer McGuire's testimony that the baggie found on Mr, HILL'S person containe;it-‘ |
Cocaine. There was also ho evidence presented to rebut Officer McGuire's testimony or the
accompanylng police docﬁments, all which consistently demonstrated that Mr. HILL was in ‘
possession of Cocaine and that the contents of Mr. HILL'S pockets were at all times accoullte';i ‘
for. |
The Superintendent recommended that the SCHOOL BOARD accept Excep‘tioi_;,
Number 3 end hold that the Administrative Law Judge's finding of fact in Faragraph 14 is nut

supported by competent substantial evidence. The Superintendent fuxther recommended'ths{it:

-9-
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the SCHOOL BOARD enter a final order concluding that Mr. HILL was in possession of |

Cocaine and that his employment be terminated.

The SCHOOL BOARD hereby determines that the Administrative Law Judge’;g
findings of fact in Paragraph 14 of the Recommended Order were not supported by competeﬂf '
substantial evidence. DeGroot v. Sheffield, 95 S0.2d 912, 916 (Fla. 1957);McDonald v. Dept. éf‘

Banking and Finance, 346 80.2d 569, 577-579 (1*DCA 1977) rev. den. 368 S0.2d 1370 (Fla 1979)

Sehrimsher v. School Board of Palm Beach County, 694 S0.2d 856, 861 (4™ DCA 1997) rev. den

703 So.2d 477 (Fla. 1997). Accordingly, the SCHOOL BOARD accepts the Superintendent';; .

exception as to findings of fact in Paragraph 14.

Exception Number 4: Finding of Fact 16

The Administrative Law Judge’s finding of fact in Paragraph 16 is not supported by s

competent substantial evidence. The Judge found that Senior Forensic Scientist Gina Evnnm ‘ |
was the only SCHOOL BOARD witness with personal knowledge of the actual baggie allege"d__
to have been found among HILL’s possessions. This finding is in direct conflict with Ofﬁcé?. '

MecGuire's unrefuted testimony.

The Administrative Law Judge's conclusion is inconsistent with Delray Beach Police '

Officer McGuire's testlmnny that he was present in the room when Mr. HILL placed all items

from his peckets into a brown paper bag and that Officer McGuire took possession of thé bag -

and did not lose possession of that bag when it was subsequently emptied. (Transcript Val. 1, ,
page 42, lines 18-25). Officer McGuire further testified that he personally conducted a _ﬁel;l |
test on the contents of the baggie found in Mr. HILL's possessions and that the ﬂeld' l:est

determined the presence of Cocaine. (Transcript Vol. 1, page §7, lines 2-9). No evidence Wa:s.'

-10-
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presented to rebut the results of the field test. No question was ever raised by Mr. HILL ‘ '
regarding Officer McGuire’s credibility or veracity with regards to his invelvement in ‘,thi!éf]-. |
case. The Administrative Law Judge's finding that Senjor Forensic Scientist Gina Evanzia:waé: . ' |

the only SCHOOL BOARD witness with personal knowledge of the actual baggie alleged to | :

hdve been found among HILL's possessions is mot supported by competent ubstahtiﬂ-:

evidence.

The SCHOOL BOARD hereby determines that the Administrative Law Judge's findings Of E
fact in Paragraphl6 of the Recommended Order was not supported by competent substantiélf'
evidence. DeGroot v. Sheffield, 95 S0.2d 912, 916 (Fla. 1957); McDonald v. Depi. of Banhng
and Finance, 346 S0.2d 569, 577-579 (1* DCA 1977) rev. den. 368 So0.2d 1370 (Fla 19?9};
Schrimsher v. School Board of Palm Beach County, 694 S0.2d 856, 861 (4™ DCA 1997) rev. der%tj..- -
703 So.2d 477 (Fla. 1997). Accordingly, the SCHOOL BOARD accepts the Superintcndént’;?;f
exception as to findings of fact in Paragraph 16 of the Recommended Order.. i

Exception Number 5: Findings of Fact 18 and 20 ‘

The Administrative Law Judge’s findings of fact in Paragraphs 18 and 20 areé not
supported by competent substantial evidence. The Administrative Law Judge concluded that
“the gaps in Officer McGuire's testimony coupled with the unexplained discrepancies betwee&f S
the 7.4 gram baggie allegéd to have been found jn HILL's possession and the much smallefqi cL
baggie about which [Senior Forensic Scientist Gina) Evanzia testified makes it impossible to X
determine what, if any contraband was found on HILL's person.” |

The “discrepancies” that the Administrative Law Judge referred to are variations sbleliz.

in the amount of Cocaine actually contained within the package, are immaterial to the

-11- o
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SCHOOL BOARD’s anthority to terminate Mr. HILL, and are not supported by substa-nti:ii
competent evidence., The Judge concluded that the “unexplained discrepancies” made 1t
jmpossible to determine what, if any contraband was found on HILL's person. In renchlng:

this conclusion, the Jndge ignored the material evidence presented by Senfor Forensm:

Scientist Gina Evanzia.

The 7.4 grams of Cocaine initially alleged came from the Delray Beach Pohw

Department Evidence/Property Receipt that listed “1 Baggie Cocaine (Aprxtw 74g)”

(Petitioner’s Exhibit 8). This amount was initially interpreted by Petitioner as 7.4 grams df;

Cocaine. Upon receipt of the toxicologist report, it was discovered that the actual amount of .‘

Cocaine tested was .18 grams of Cocaine. (Petitioner’'s Exhibit 42). The difference between 7.4

grams and .18 grams created the so-called “discrepancy” referred to by the Admln.lstr‘ntivfé

Law Judge.

Senior Forensic Scientist Gina Evanzia testified that the property receipt’s listiag of
“aprxtw 7.4 g" referred to an approximate total weight. (Transcript Vol. 2, page 17, line 17 =

page 18, line 17). Evaiziafurther testified that total weight actually coincides with the WEigh{i-

of the entire packaging including the outside package and the inner package and the substam:"é'

inside. (Transcript Vol. 2, page 18, lines 12-17). The .18 grams listed on the toxicologist repoff-

was the actual net weight of the substance without amy of the associated packagmg '

(Transcript Vol. 2, page 13, lines 19 - 22). Evangzia also explained that is it “very common' fur.

the weight listed on preperty receipts to differ considerably from the net weights listed up

property reports. (Vol. 2, page 13, lines 7 - 14). Thus, the Administrative Law Judge's ﬂndlng

that there was an “unexplained discrepancy” is not supported by substantial competeﬁi_

-12-
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Thereis no legal significance between .18 grams and 7.4 grams of Cocaine forpur;'iips%s

of School Board discipling, See: Schrimsher v. School Board of Palm Beach County, 694 Sozg}
856, 861 (4" DCA 1997) rev. den. 703 S0.2d 477 (Fla. 1997) (“-..the issue of whether Schrfms}wrfiﬁ
actions constituted miscodduct or incompetence sufficient to warrant dischargeis a matter-f)
opinten Infused by policy considerations for which the agency has special responslbili!gr ")
Possession of either amount constitutes a felony drug offense of the third degree pursnant {:
FLA. STAT. § 893.13(6)(&). Both amounts also subject an employee to termination evf ’
employment pursuant to Chnpter 435, FLA. STAT., FLA. STAT. § 230.23; FLA. STAT. § 230.3; ;;3
FLA. STAT. § 120.569; FLA. STAT. § 120.57; FLA. STAT. § 231.36; State Board of E-ducﬁﬁd
Administrative Rules Chapter 6B-1 and Chapter 6B-4; Falm Beach County School B:@afl‘_

Policies 3.12 and 3.27; Pslm Beach County School Board Directive 3.27; and the Colle¢tive

Bargaining Agreemerit between Palm Beach County Classroom Teachers Association andThé

School District of Palin Beach County, Florida, Article I, Section M.

o
There is also no competent substantial evidence to support the Administrative Laty
Judge's finding that the discrepancy makes it impossible to determine what, if any, contrabax

was found on HILL's persen. The unrefuted evidence clearly indicated that Mr. HILL was i

possession of Coecaine. Delray Beach Police Officer McGuire testified he was present in th

room when Mr, HILL placed all items from his pockets into a brown paper bag and ithat

Officer McGuire took possession of the bag and did not lose possession of that bag when if wi

subsequently emptied (Transcript, Vol. 1, page 42, line 18 - page 43, line 9). Officer McGuir;

further testified that he personally conducted a field test on the contents of the baggie found i':i

-13-

14



Received Event (Event Succeeded)

Date: 11/29/01 Time: 2:48 PM
Pages: 21 Sender: 561 3577699
Remote (G5 25881 3947899  s61-3577699 LEGAL SERVICES PAGE 15

Mr. HILL s possessions and that the field test determined the presence of Cocaine. (’I"’ransé

Vol. 1, page 44, lines 20-21). This testimony was never challenged or rebutted: on Crosﬁ

examination. There was:no evidence presented by either party to refute Officer McGnireﬁ
testimony that the baggi¢ found on Mr. HILL contained some amount of Cocaine. The Cmn
Laboratory Report confifmed the presence of Cocaine, regardless of the amount, (‘Eeﬁticji%m‘g;
Exhibit 42). | 0l

Based on the testitaony of Officer McGuire, conpled with the documents comaiﬁed
Petitioner’s Exhibit 8, Petitioner did establish by clear and convincing evidence that Mr. H[L

was in possession of Cocaine. The Administrative Law Judge's finding that Mr. HILL was mﬁi

in possession of any Cocaine is not supported by competent substantial evidenee.

The Superintendent recommended that the SCHOOL BOARD accept Exce‘[itld;

Numiber 5 and held that the Administrative Law Judge's findings of factin Paragrajihs 13 ai'li: :
20 are not supported by competent substantial evidence. The Superintendent furﬁth'ef
recommended that the SCEHDOL BOARD enter a final order concluding that Mr. HILL wﬁs‘i

possession of Cocaine and that his employment be terminated.

The SCHOOL BOARD hereby determines that the Administrative Law Jude's nnd;ingis
of fact {n Paragraphs 18 aid 20 of the Recommended Order were not supported by competent
substantial evidence. DeGrootv. Sheffield, 95 S0.2d 912, 916 (Fla. 1957);McDonald v. Deﬁt. o
Banking and Finance, 346 $0.2d 569, 577-579 (1" DCA 1977) rev. den. 368 S0.2d 1370 (Fla 19795

Schrimsher v. School Board of Palm Beach County, 694 So.2d 856, 861 (4™ DCA 1997) rev. den

703 S0.2d 477 (Fla 1397). Accordingly, the SCHOOL BOARD accepts the Superintenden

recommendation as to findings of fact in Paragraphs 18 and 20 of the Recommendeéd Orﬂei';ﬂ?‘_: _

-14-
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Exception Number 6: Finding of Fact 25

The Administrative Law Judge's finding of fact in Paragraph 25 is not sup‘.porla‘éd B}

competent substantiz]l evidence. The Administrative Law Judge found that HILL b

substantial and legitiinate defenses to the criminal charges filed against him. Howéver;;,‘l%he
was no competent substaiitial evidence presented to support this finding.

Mr. HILL presented o competent substantial evidence regarding any defense of
criminal charges filed against him. The record did not support the Administrative L
Judge’s finding that there were substantial or legitimate defenses to the erlminal chargeés,

the contraiy, Stite Attorney Craig Lawson testified that the State had a fajrly strong c |

to the DUI charge and voluntarily admitted guilt to Cocaine possession. (Petitioner's Exlﬁbi .
29, 30). No evidence was presented to rebut these admissions. The record contaiiis nﬁ
competent substantial evidence that Mr, HILL ever disputed the DUI or Cocaine possession
M. HILL did net deny the allegations or offer an explanation regarding the charges brm‘lgl'i
against hinu. Consequentty, Mr. HILL's admission constitutes unrebutted evidence of g:;‘uilﬁ

The Superinténdent recommended that the SCHOOL BOARD accept Excepetla;;é
Number 6 and hold that tlie Administrative Law Judge’s finding of fact in Paragraph 25 it nuj
supported by competent substanna] evidence. The Superintendent further recoxamended ﬂ:mt
the SCHOOL BOARD eiiter a final order concluding that Mr. HILL was in pnssessmn
Cocaine and that his employment be terminated.

The SCHOOL BOARD hereby determines that the Administrative Law Judge’s findings of

fact in Paragraph 25 of the Recommended Order were not supported by competent substdfitial

-15-
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evidence. DeGroot v. Sheffield, 95 S0.2d 912, 916 (Fla. 1957); McDonald v. Dept. of Banking and

Finance, 346 $0.2d 569, 577-579 (1" DCA. 1977) rev. den. 368 S0.2d 1370 (Fla 1979); sf:hrimﬁéf

v. School Board of Paim Beach County, 694 S0.24 856, 861 (4" DCA 1997) rev. den. 703 So.24 477 "
(Fla. 1997). Accordingly, the SCHOOL BOARD accepts the Superintendent’s exception number6 |

as to findings of fact in Paragraph 25 of the Recommended Order.

Exception Number 7: Back Pay and Benefits

The Administrative Law Judge recommended the SCHOOL BOARD enter a Final -

Order reinstating HILL's employment with the SCHOOL BOARD with back pay and beneﬂﬁ
retroactive to the date of termination. However, the Administrative Law Judge did not

specifically reference the amount of back pay and benefits owed to Mr. HILL, and any bffsé’.t'

due to Mr. HILL's employment since June 14, 2000, | i

As set forth above, Mr. HILL was in possession of Cocaine. (Petitioner's Ex. 8, Pgs. 41 —42,

transcript Ve. I, Pgs. 40-43, 57; Vol. II Pgs. 17-18; Petitioner's Ex. 29-32, 42). Possession of

Cocaine subjects an employee to termination of employment pursuant to Chapter 435, FLA :

STAT., FLA, STAT. § 230.23; FLA. STAT. § 230.33; FLA. STAT. § 120.569; FLA. STAT. § 120.5%;

FLA. STAT. § 231.36; Stite Board of Education Administrative Rules Chapter 6B-1 and :

Chapter 6B-4; Palm Beach County School Board Policies 3.12 and 3.27; Palm Beach Coun&
School Board Directive 3.27; and the Collective Bargaining Agreement between Palm B-gacﬁ:.
County Classroom Teachers Associatlon and The School District of Pabm Beach Cuu'nt;;-‘;_
Florida, Article II, Section M. v

As the court wrote in Schrimsher v. School Board of Paim Beach County, 694 So.2d 856, 861

(4% DCA 1997) rev. den. 703 S0.2d4 477 (Fla. 1997), *...the issue of whether Schrimsher s actions .
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)
censtitited misconduct or incompetence sufficient to warrant discharge is a matter of opinia

jxifused by policy considefations for which the agency has special responsibility.” We find lha

1

upon a review of the complete record, that the penalty imposed by the hearing officer is m'f;’! 3
H ,:g‘

b

appropriate. Members of the instructional staff, particularly in the role of Mr, HILL, (ggstm:

as an assistant principalk at a high school), see: Findings of Fact 9 1-3, should nat be |

possession of Cocaine. Accordingly, as held above, Mr. HILL's employment should B
terminated and he is not entitled to back pay or benefils. However, in light dl’tli
Administrative Law Judge's determination as to Mr. HILL's, “previously mnblemi'_‘:;hé%l
career,” his “compliance withi all of the terms of the PTI agreement,” his "contrition”; his .

“comimitment to public sefvice” and his rehabilitation (as set forth in the Administrative Law

:
i

Judge's Findings of Fact'§1 , 27 and 28), we have determined that Mr. HILL should bé;

provided a second chiance. Accordingly, we determine that he should be reinstated by th

Superintendent.

Accordingly, the SG“HOOL BOARD accepts that portion of the exception presented by

e

Superintendent as to back pay and benefits, and declines to award Respondent HILL any back pay df'; '

benefits. As noted in this O¥der, as to Exceptions 2, 3, 5 & 6, the SCHOOL BOARD acceptec_;i thé‘
Superintendent’s recommendation to terminate the employment of Mr. HILL. However, tht
SCHOQL BOARD derites the Superintendent’s exception number 7 as to retnstatement, and b:e;rebe
orders that Respondent BARRY HILL shall be reinstated to employment with the SCHC)OTE)E:
DISTRICT. ‘
CONCLUSIONS OF LAW ‘

1. SCHOOL BOARD OF PALM BEACH COUNTY, Florida, has jurisdiction over ths:

17 P g
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subject matter and the parties hereto.

4. SCHOOL BOARD heicby adopts the Administrative Law Judge's Conclusions of Law;

i
except Conclusion of Law 32, as prescribed in Section $20.57(1)(j) Florida Statutes. As 6

Cocaine, ' - 5
IT IS THEREFORE ORDERED AND ADJUDGED that the Administrative Law Judgefs

Recommended Order be adopted and incorporated by reference in this Final Order of the 'SCI-IiG:j)

effective June 14, 2000. However, Mr. HILL shall be reinstated to employment forthwith.

HILL shall not be entitled to, or awarded, any back pay or benefits.

Netice of Appeal with the SCHOOL BOARD and the Fourth District Court of Appeals within
thirty (30) days of the date of this order.

DONE AND ORDERED, this day of , 2001.

SCHOOL BOARD OF PALM BEACH COUNTY, FLORIDA

-18-

13



Received Event (Event Succeeded}

Date: 11/29/01 Time: 2:48 PM
Pages: 21 Sender: 561 3577699
Remote CSIR;, ;381 3. M9°  s61-3577699 LEGAL SERVICES PAGE 28

i f-“

. son, Secretary

(SEAL) Attest:

Filed with the Clerk of tlie School Board
this 2¥ __,2001.

day of 2
in_Lome

Klici“a Palmer, C'l.erk"
COPIES FURNISHED on this Zfﬁi-a;y of AZDI/_L‘M ., 2001

Asthur C. Johnson, Ph.D, Superintendent
Palm Beach County Sehool Board

3340 Forest Hill Boulevard, Suite C-316
West Palm Beach, Flotida :33406-5869

Florence Snyder Rivas
Administrative Law Judge
Division of Administrative;Hearings
The DeSoto Building

1230 Apalachee Parkway
Tallahassee, Florida 32399:3060
Honoerable Charlie Crist
Commissioner of Education
Department of Education

The Capitol, Plaza Level 08
Tallahassee, Florida 32399-0400

Bruce A. Hartis, Esq.

Interim Chief Counsel to the School Board
Palm Beach County School District

3318 Forest Hill Boulevard, Suite C-302
West Palm Beach, Florida 33406-5813

Laura Pincus, Esq.

-19-

20



Received Event (Event Succeeded)

Date: 11/29/01 Time: 2:48 PM
Pages: 21 Sender: 561 35776499
Remote CSID:, ,5561 3577899 5613577699 LEGAL SERVICES

Associate Counsel

Palm Beach County Sehool District
3318 Forest Hill Boulevard, Suite C-302
West Palm Beach, Florida - 33406-5813

James A, Robinson, General Counsel
Department of Education

The Capitol, Suite 1701

Tallahassee, Florida 32399-0400

Matthew Haynes, Esquite
Chamblee, Johnson, et al
The Barristers Building
1615 Forum Place

Suite 500

‘West Palm Beach, FL 33401

Glen J. Torcivia, Esq.

Counsel for the School Board
for this Proceeding :
1800 Australian Avenue Sauth
Suite 205 .
West Palm Beach, FL 33409
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STATE OF FLORIDA DEPARTMENT OF REVENU]Y 0 Py .
TALLAHASSEE, FLORIDA a2, &7
{:":’T/;fgf{ ~.
AN Y ':' j/ ~

-

THP-CAvs

DEERBROOKE INVESTMENTS, INC., )
)
)
)
Vs. ) DOR CASE NO. 01-5-FOF
)
)
)
)

Petitioner,

DOAH CASE NO. 00-3114
FLORIDA DEPARTMENT OF REVENUE,

Respondent.

FINAL ORDER

This cause came before the Department of Revenue for the purpose of issuing a
final order. The Administrative Law Judge assigned by the Division of Administrative
Hearings issued a Recommended Order, sustaining the Department’s assessment. A copy
of the Recommended Order is attached to this Final Order. Petitioner timely filed
exceptions to the Recommended Order and a copy of that filing is attached to this Final
Order. For the reasons expressed herein, the Department adopts the Administrative Law
Judge recomrnendations and specifically incorporates the Recommended Order except
for Finding of Facts 46 and 92, which are modified as reflected below. Rulings on

Petitioner’s except'ions are also set forth below.

Petitioner’s Exception to Finding of Fact 17

Petitioner asserts that it is a misrepresentation that its ship, the Palm Beach

Princess (the Vessel), travels “just far enough” to engage in gambling activities without



